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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
DEPARTMENT  OF  LABOR 
Pension  and  Welfare  Benefit  Programs 
[  26  CFR  Part  54;  29  CFR  Part  2550  ] 

EXEMPTIONS  FOR  PROVISION  OF  SERV¬ 
ICES  AND  OFFICE  SPACE  TO  EM¬ 
PLOYEE  BENEFIT  PLANS,  INVESTMENT 
OF  PLAN  ASSETS  IN  BANK  DEPOSITS, 
AND  PROVISION  OF  BANK  ANCILLARY 
SERVICES  TO  PLANS,  AND  TRANSI¬ 
TIONAL  RULE  FOR  PROVISION  OF 
SERVICES  TO  PLANS;  AND  PROPOSED 
CLASS  EXEMPTION  REQUESTED  BY 
THE  NATIONAL  ASSOCIATION  OF 
PENSION  CONSULTANTS  AND  ADMIN¬ 
ISTRATORS,  INC.,  THE  INVESTMENT 
COMPANY  INSTITUTE,  AND  OTHERS 

Hearing  on  Notices  of  Proposed 
Rulemaking  and  Proposed  Class  Exemption 

Proposed  regulations  under  sections 
4975(d)  (2),  (4),  (6),  and  (10)  of  the 
Internal  Revenue  Code^  of  1954  (the 
Code)  and  section  2003(C)  (2)  (D)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act),  and  sections  408 
(b)(2),  408(b)(4),  408(b)(6),  408(c)(2) 
and  414(c)  (4)  of  the  Act,  appeared  in  the 
Federal  Register  for  July  30,  1976  (41 
FR  31838,  31874) .  These  proposed  regu¬ 
lations  relate  to  the  provision  of  services 
and  office  space  to  employee  benefit 
plans,  the  investment  of  plan  assets  in 
bank  deposits,  the  provision  of  bank 
ancillary  services  to  plans,  and  the  tran¬ 
sitional  rule  for  the  provision  of  services 
to  plans  tmtil  June  30.  1977. 

By  notice  appearing  in  this  issue  of  the 
Federal  Register,  the  Department  of  La¬ 
bor  and  the  Internal  Revenue  Service 
(hereinafter  collectively  referred  to  as 
“the  Agencies”)  have  also  announced 
the  pendency  of  a  proposed  class  exemp¬ 
tion  involving,  among  other  things,  the 
receipt  of  insurance  and  mutual  fund 
sales  commission  by  pension  consultants, 
insurance  agents  and  brokers  and  mutual 
fund  principal  underwriters  and  their  af¬ 
filiates  who  are  fiduciaries  of  service  pro¬ 
viders  with  respect  to  employee  benefit 
plans. 

A  public  hearing  on  the  provisions  of 
the  proposed  regulations  and  the  pro¬ 
posed  class  exemption  will  be  held  on 
February  14,  1977,  beginning  at  10:00 
a.m.  in  the  Internal  Revenue  Service 
Auditorium,  Seventh  Floor,  7400  Corri¬ 
dor,  Internal  Revenue  Service  Building, 
1111  Constitution  Avenue,  N.W.,  Wash¬ 
ington,  D.C.  20224. 

In  addition,  the  comment  period  with 
respect  to  the  proposed  regulations  de¬ 
scribed  above,  which  terminated  on  Sep¬ 
tember  23,  1976,  is  hereby  extended  to 
January  27,  1977. 

Proposed  regulation  26  CFR  54.4975-6 
(b)  (1),  relating  to  the  statutory  exemp¬ 
tion  for  the  provision  of  office  space  or 
services  to  plans  set  forth  in  section 
4975(d)  (2)  of  the  Code,  states  that: 

It  (the  exemption  In  section  4975(d)  (2) ) 
does  not  provide  an  exemption  from  section 
4975(c)(1)(E)  (relating  to  fiduciaries  deal¬ 
ing  with  the  Income  or  assets  of  plans  In 
their  own  Interest  or  for  their  own  account) 
or  from  section  4975(c)(1)(F)  (relating  to 


fiduciaries  receiving  consideration  for  their 
own  personal  account  from  any  party  dealing 
with  a  plan  In  conection  with  a  transaction 
involving  the  income  or  assets  of  the  plan) . 

Thus,  a  person  who  is  a  fiduciary  with  re¬ 
spect  to  a  plan  may  not  provide  additional 
services  to  the  plan  and  receive  any  compen¬ 
sation  or  other  consideration  in  connection 
therewith,  unless  such  provision  of  services  is 
arranged  and  approved  on  behalf  of  the  plan 
by  a  fiduciary  who  Is  Independent  of  and 
unrelated  to  the  fiduciary  providing  such 
services,  who  is  not  a  party  to  such  arrange¬ 
ment  for  the  provision  of  services,  who  does 
not  receive  any  compensation  or  other  con¬ 
sideration  with  respect  to  such  provision  of 
services,  an  dwho  has  no  other  interest  With 
respect  to  the  transaction  that  might  affect 
the  exercise  of  such  fiduciary's  best  judgment 
as  a  fiduciary. 

Proposed  regulation  29  CFR  2550.408b- 
2(b)(1)  contains  a  similar  statement 
with  respect  to  section  408(b)  (2)  of  the 
Act  (i.e.,  that  it  does  not  provide  an  ex¬ 
emption  from  the  prohibitions  of  sections 
406(b)  (1),  (2)  and  (3)  of  the  Act). 

The  many  comments  received  on  these 
proposed  regulations  suggest  the  need 
for  further  explanation.  The  following 
points  are  offered. 

First,  a  person  is  a  “fiduciary”  if  that 
person  exercises  any  authority  or  control 
regarding  management  or  disposition  of 
plan  assets,  or  has  or  exercises  discre¬ 
tionary  authority,  control  or  responsibil¬ 
ity  for  plan  administration  or  manage¬ 
ment,  as  described  in  sections  3(21)  (A) 
(i)  and  (iii)  of  the  Act  and  4975(e)(3) 
(A)  and  (C)  of  the  Code,  or  if  that  person 
renders  investment  advice  to  the  plan  for 
a  fee  or  other  compensation,  direct  or  in¬ 
direct,  as  defined  in  sections  3(21)  (A)  (li) 
of  the  Act  and  4975(e)(3)(B)  of  the 
Code,  and  the  regulations  thereunder  (29 
CFR  2510.3-21  and  26  CFR  54.4975-9.)  In 
this  connection,  as  noted  in  the  Confer¬ 
ence  Report  accompanying  the  Act  (H  Jt. 
Rep.  93-1280,  93d  Cong.  2d  Sess.  (1974) 
323) ,  there  will  be  situations  in  which  a 
person  who  renders  advisory  or  consult¬ 
ing  services  to  a  plan  will  be  a  fiduciary, 
although  not  formally  named  as  such,  be¬ 
cause,  by  'Virtue  of  his  or  her  actions,  he 
or  she  exercises  discretionary  authority 
or  control  with  respect  to  the  manage¬ 
ment  or  administration  of  such  plan  or 
has  authortiy  or  control  regarding  'the 
assets  of  the  plan. 

Second,  if  a  person  has  or  exercises 
authority,  control,  or  responsibility  over 
plan  management  or  administration  or 
over  the  disposition  of  plan  assets  suffi¬ 
cient  to  make  such  person  a  fiduciary 
respecting  such  plan,  sections  406(b)  (1) 
of  the  Act  and  4975(c)(1)(E)  of  the 
Code  prohibit  that  person  from  exercis¬ 
ing  such  authority,  control,  or  responsi¬ 
bility  respecting  such  plan  so  as  to  deal 
with  the  income  or  assets  of  the  plan  in 
his  or  her  own  interest  or  for  his  or  her 
own  account. 

Third,  the  rule  in  the  proposed  regula¬ 
tions  cited  above  was  not  Intended  to 
mean  that  a  fiduciary  can  exercise  the 
authority,  control  or  responsibility  that 
makes  such  person  a  fiduciary  to  benefit 
himself  or  herself,  even  if  a  second  fi¬ 
duciary,  who  is  independent  and  has  no 
personal  Interest  in  'the  matter,  approves 
the  first  fiduciary’s  undertakings.  The 


first  fiduciary  is  still  subject  to  the  pro¬ 
hibition  contained  in  sections  406(b)  of 
the  Act  and  4975(c)(1)  (E)  and  (F)  of 
the  Code  against  the  exercise  of  such 
fiduciary’s  powers  to  deal  with  plan  in¬ 
come  or  assets  for  his  or  her  own  benefit 
or  the  benefit  of  others,  notwithstanding 
the  actions  of  a  second  fiduciary. 

Fourth,  sections  406(b)(1)  of  the  Act 
and  4975(c)(1)(E)  of  the  Code  do  not 
prohibit  a  person  from  providing  addi¬ 
tional  services  to  a  plan  merely  because 
that  person  is  a  fiduciary.  A  fiduciary 
may  not  use  the  authority,  control  or  re- 
sponsibihty  that  makes  such  person  a 
fiduciary  to,  for  example,  authorize  the 
retention  of  himself  or  herself  to  provide 
such  additional  services.  However,  if 
such  fiduciary  does  not  have  or  exercise 
any  such  authority,  control  or  respon¬ 
sibility  in  connection  with  the  retention 
of  himself  or  herself  to  provide  such  ad¬ 
ditional  services,  the  retention  of  such 
fiduciary  to  provide  such  additional  serv¬ 
ices  to  the  plan  by  a  second  fiduciary 
does  not  constitute  a  violation  by  the 
first  fiduciary  of  the  prohibition  against 
fiduciary  self-dealing  contained  in  sec¬ 
tions  406(b)(1)  of  the  Act  and  4975(c) 
(1)(E)  of  the  Code. 

Examples  of  the  above  points  in  opera¬ 
tion  are  as  follows: 

Example  1.  On  January  1,  1978,  F,  a  fiduci¬ 
ary  of  plan  P  witb  overall  authority  over  the 
administration  of  P,  acting  on  behalf  of  P, 
successfully  negotiates  with  I,  a  professional 
Investment  manager  In  which  F  has  no  Inter¬ 
est  which  might  adversely  affect  the  exer¬ 
cise  of  F’s  judgment  as  a  fiduciary,  a  con¬ 
tract  under  which  I  wUl  render  Investment 
advice  to  P  of  a  type  which  causes  I  to  be  a 
fiduciary  of  P  under  sections  3(21)  (A)  (11)  of 
the  Act  and  4975(e)(3)(B)  of  the  Code. 
Thereafter  F,  aaMng  on  behalf  of  P,  negoti¬ 
ates  a  seccmd  contract  with  I  under  which  I 
will  perform  bookkeeping  services  for  P  for 
a  fee.  The  making  of  such  a  contract  does 
not  constitute  a  prohibited  transaction 
within  the  meaning  of  sections  406(b)  (1)  of 
the  Act  and  4975(c)  (1)  (E)  of  the  CXide  be¬ 
cause  I  did  not  use  any  of  the  authority, 
control  or  responsibility  which  makes  I  a 
fiduciary  to  cause  the  plan  to  retain  I  to 
perform  the  bookkeeping  services. 

Example  2.  On  January  1,  1976,  F,  a  fiduci¬ 
ary  of  plan  P,  which  covers  P’s  employees, 
commences  providing  bookkeeping  services 
at  no  charge  to  P.  The  provision  of  such  serv¬ 
ices  does  not  constitute  a  prohibited  trans¬ 
action  within  the  meaning  of  sections  406(b) 
(1)  of  the  Act  and  4976(c)  (1)  (E)  of  the  Ctode 
because  P  has  received  no  compensation  or 
other  consideration  with  respect  to  the  pro¬ 
vision  of  such  services. 

Example  3.  C,  a  consultant  to  plan  P,  Is, 
under  the  particular  facts  and  circumstances, 
a  fiduciary  wit*  respect  to  P.  On  January  1, 
1978,  C  recommends  to  D,  a  named  trustee 
of  the  plan  with  discretion  over  the  manage¬ 
ment  and  disposition  of  plan  assets,  that  the 
plan  purchase  an  Insurance  policy  from  In¬ 
surance  company  U,  which  is  not  a  party  In 
Interest  or  disqualified  person  with  respect  to 
P.  C  thoroughly  explains  the  reasons  for  the 
recommendation,  and  makes  a  full  disclosure 
concerning  the  fact  that  C  will  receive  a 
commission  from  the  sale  of  such  policy  from 
U.  D  considers  the  recommendation  and  ap¬ 
proves  the  purchase  of  the  policy  by  the 
plan.  C  receives  a  commission.  Under  such 
circumstances,  C  has  engaged  in  a  prohibited 
transaction  under  sections  406  (b)  (1)  of  the 
Act  and  4976(c)(1)(E)  of  the  Code.  How¬ 
ever,  if  the  pending  class  exemption  which 
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appears  elsewhere  in  this  issue  of  the  Federal 
Begistik  is  granted,  the  transaction  would 
be  exempt  from  the  prohibited  transaction 
provisions  of  section  406  of  the  Act  and  sec¬ 
tion  4975  of  the  Code  if  the  transaction  satis¬ 
fies  the  conditions  set  forth  in  the  exemp¬ 
tion. 

Example  4.  Assume  the  same  facts  as  in  Ex¬ 
ample  3  except  that  the  nature  of  C’s  rela¬ 
tionship  with  the  plan  is  not  such  that  C  is 
a  fiduciary  of  P.  The  purchase  of  the  insur¬ 
ance  policy  would  not  be  a  prohibited  trans¬ 
action  under  sections  406(b)(1)  of  the  Act 
and  4975(c)(1)(E)  of  the  Code. 

Any  Interested  person  who  desires  to 
present  oral  comments  'at  the  hearing 
and  who  wishes  to  be  assured  of  being 
heard  should  submit  a  statement  to  that 
effect,  an  outline  of  the  topics  he  wishes 
to  discuss,  and  the  time  he  wishes  to 
devote,  by  3:30  p.m.  on  February  10, 1977. 


PROPOSED  RULES 

The  statement  and  outline  should  be  sub¬ 
mitted  to  the  Office  of  Regulatory  Stand¬ 
ards  and  Exceptions,  Pension  and  Wel¬ 
fare  Benefit  Programs,  U.S.  Department 
of  Labor,  Room  C-4526,  Washington,  D.C. 
20216,  attention,  application  D-183  Hear¬ 
ing.  An  agenda  will  then  be  prepared 
containing  the  order  of  presentation  of 
oral  comments  and  the  time  allotted  to 
such  presentation.  Ordinarily,  a  period 
of  10  minutes  will  be  the  time  allotted  to 
each  person  for  making  his  oral  com¬ 
ments.  Information  with  respect  to  the 
contents  of  the  agenda  may  be  obtained 
on  February  11t  1977,  by  telephoning 
(Washington,  D.C.)  202-523-8881. 

At  the  conclusion  of  the  presentations 
of  comments  by  persons  listed  in  the 
agenda,  to  the  extent  time  permits,  other 
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comments  will  be  received.  The  public 
hearing  will  be  transcribed. 

A  person  wishing  to  make  oral  com¬ 
ments  at  the  hearing  may  do  so  without 
filing  written  comments.  Persons  mak¬ 
ing  oral  comments  should  be  prepared  to 
answer  questions  regarding  information 
brought  forth  on  their  comments  (in¬ 
cluding  written  comments,  if  any) . 

Signed  at  Washington,  D.C.,  this  22d 
day  of  December,  1976. 

William  J.  Chadwick, 
Administrator  of  Pension  and 
Welfare  Benefit  Programs, 

U.S.  Department  of  Labor. 

Donald  C.  Alexander, 
Commissioner  of  Internal  Revenue. 

[FR  Doc.76-38232  Filed  12-28-76;8:45  am) 
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NOTICES 


DEPARTMENT  OF  LABOR 
Pension  and  Welfare  Benefit  Programs 
DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
EMPLOYEE  BENEFIT  PLANS 

[Application  Nos.  D-183.  D-301.  D-419.  D-469, 
D-466  and  D-4731 

Notice  of  Pendency  of  Proposed  Class  Ex¬ 
emption  Requested  by  the  National  As¬ 
sociation  of  Pension  Consultants  and 
Administrators,  Inc.,  the  Investment 
Company  Institute,  and  Others. 

Notice  Is  hereby  given  of  the  pendency 
before  the  Department  of  Labor  (the  De¬ 
partment)  and  the  Internal  Revenue 
Service  (the  Service)  of  a  proposed  class 
exemption  from  the  restrictions  of  sec¬ 
tions  406(a)(1)  (A)  through  (D)  and 
406(b)  of  the  Employee  Retirement  In¬ 
come  Security  Act  of  1974  (the  Act)  and 
from  the  taxes  imposed  by  section  4975 
(a)  and  (b)  of  the  Internal  Revenue 
Code  of  1954  (the  Code),  by  reason  of 
section  4975(c)(1)  of  the  Code.  The 
pending  class  exemption  was  requested 
in  applications  submitted  by  the  National 
Association  of  Pension  Consultants  and 
Administrators,  Inc.  (NAPCA)  (D-183) ; 
jointly  by  the  American  Council  of  Life 
Insurance  (ACTLI)  *,  the  National  Asso¬ 
ciation  of  Life  Underwriters  (NALU) 
and  the  Association- for  Advanced  Life 
Underwriting  (AALU)  (D-301);  the  In¬ 
vestment  Company  Institute  (ICI)  (D- 
419  and  D-466) ;  jointly  by  Marsh  &  Mc¬ 
Lennan  Companies,  Inc.  and  Johnson  & 
Higgins  (M  &  M)  (D-459) ;  and  jointly 
by  Investors  Diversified  Services,  Inc. 
and  American  Cleneral  Capital  Distribu¬ 
tors,  Inc.  (D-473). 

The  pending  class  exemption  would 
exempt  from  the  prohibited  transactions 
provisions;  (1)  The  receipt  of  sales  com¬ 
missions  from  an  insurance  company, 
directly  or  indirectly,  by  an  insurance 
agent  or  broker  or  a  pension  consultant  * 
in  connection  with  the  purchase  of  insur¬ 
ance  contracts  or  annuities  with  em¬ 
ployee  benefit  plan  assets  when  such  in¬ 
surance  agent  or  broker  or  pension  con¬ 
sultant  is  a  service  provider  or  a  fiduciary 
with  respect  to  the  plan;  (2)  the  re¬ 
ceipt  of  sales  commissions  by  a  mutual 
fund  principal  underwriter  in  connection 
with  the  purchase  of  mutual  fund  shares 
with  plan  assets  when  such  principal  im- 
derwriter  is  a  plan  fiduciary  or  service 
provider;  (3)  the  execution  by  an  insur¬ 
ance  agent  or  broker  or  a  pension  con¬ 
sultant  of  the  purchase  of  insurance  with 
plan  assets  from  an  insurance  company 
when  such  insurance  agent  or  broker  or 


^  The  American  Council  of  Life  Insurance 
Is  the  successor  to  the  American  Life  Insur¬ 
ance  Association. 

’  All  references  to  the  terms  "insurance 
agent  or  broker”,  “pension  consultant”,  “in¬ 
surance  tompany”,  “principal  underwriter”, 
“fiduciar””  and  "service  provider”  include 
such  persons  and  any  affiliates  thereof.  The 
term  "afflillate”  is  defined  in  section  IV  (d) 
of  the  pending  class  exemption,  and  would 
include,  for  example,  an  employee  of  an  in¬ 
surance  agency  or  pension  consulting  firm  or 
a  corporation  of  which  an  insurance  agent 
or  pension  consultant  is  an  employee. 


pension  consultant  is  a  service  provider 
or  fiduciary  with  respect  to  the  plan  and, 
in  ccmnection  with  the  execution  of  such 
transaction,  is  acting  as  the  agent  of  the 
insurance  company;  (4)  the  purchase  of 
insurance  with  plan  assets  from  an  in¬ 
surance  company  which  is  a  party  in  in¬ 
terest  or  disqualified  person  (including 
a  fiduciary)  with  respect  to  the  plan  sole¬ 
ly  by  reason  of  providing  services,  di¬ 
rectly  or  indirectly,  to  the  plan  (e.g.,  in 
connection  with  an  insurance  company- 
sponsored  master  or  prototype  plan 
which  has  been  adopted  as  the  plan)  or 
by  reason  of  a  relationship  described  in 
section  3(14)  (G),  (H)  or  (I)  of  the  Act 
or  section  4975(e)(2)  (G),  (H)  or  (I) 
of  the  Code  to  an  insurance  agent  or 
broker  or  pension  consultant  who  pro¬ 
vides  services  to  or  is  a  fiduciary  with 
respect  to  the  plan;  and  (5)  the  purchase 
of  mutual  fund  shares  with  plan  assets 
from,  or  the  sale  of  mutual  fund  shares 
to,  a  principal  underwriter  with  respect 
to  the  mutual  fimd,  where  the  principal 
underwriter  or  mutual  fund,  or  both,  are 
parties  in  Interest  or  disqualified  persons 
(including  fiduciaries)  with  respect  to  the 
plan  by  reason  of  providing  services,  di¬ 
rectly  or  indirectly,  to  the  plan  (e.g.,  in 
ccmnection  with  a  mutual  fund-spon¬ 
sored  master  or  prototype  plan  which  is 
adopted  as  the  plan) . 

The  applications  for  class  exemption 
were  filed  pureuant  to  section  408(a)  of 
the  Act  and  section  4975(c)  (2)  of  the 
Code  and  in  accordance  with  the  proce¬ 
dures  set  forth  in  ERISA  Procedure  75-1 
(40  FR  18471,  April  28,  1975)  and  Rev. 
Proc.  75-26,  1975-1  C.B.  722. 

Numerous  applications  have  also  been 
received  for  individual  exemptions  cover¬ 
ing  transactions  of  the  type  described  in 
this  proposed  class  exemption.  All  such 
transactions  will  be  exempted  if  they  sat¬ 
isfy  the  terms  and  conditions  of  the  pro¬ 
pel  class  exemption.  As  stated  in  sec¬ 
tion  3.04  of  ERISA  Proc.  75-1  and  Rev. 
Proc.  75-26,  an  application  for  an  in¬ 
dividual  exemption  will  not  ordinarily  be 
considered  separately  if  a  class  exemption 
which  may  encompass  the  transaction 
described  in  the  application  for  an  indi¬ 
vidual  exemptipn  is  imder  consideration 
by  the  Department  and  the  Service.  Ac¬ 
cordingly,  the  agencies  are  notifying  di¬ 
rectly  each  applicant  for  an  individual 
exemption  of  the  fact  that  such  appli¬ 
cant’s  application  is  not  being  consid¬ 
ered  separately  from  this  proposed  class 
exemption,  that  such  application  will  or¬ 
dinarily  be  closed,  and,  therefore,  that 
such  applicant’s  comments  with  respect 
to  this  pending  class  exemption  are 
sought  by  the  agencies. 

Preamble 

Summary  of  representations.  The  ap¬ 
plications  contain  representations  with 
regard  to  the  pending  class  exemption, 
which  are  summarized  below.  Interested 
persons  are  referred  to  the  applications 
on  file  with  the  Department  and  the 
Service  for  the  complete  representations 
of  the  applicants. 

Pension  consultants.  The  applications 
submitted  by  NAPCA  and  by  Marsh  & 
McLennan  Companies,  Inc.  and  John¬ 
son  &  Higgins  request  class  exemptions 


to  permit  pension  consultants  who  are  fi¬ 
duciaries  witii  respect  to  plans  (as  de¬ 
fined  in  section  3(21)  of  the  Act  and  sec¬ 
tion  4975(e)(3)  of  the  Code)  to  receive 
commissions  freon  insurance  c(Hnpanies 
in  connection  with  the  purchase  of  In- 
siuance  by  such  plans.  The  applicant’s 
represent  that  pension  consultants  pro¬ 
vide  a  wide  variety  of  administrative, 
consulting  and  advisory  services  to  plans. 
These  services  include,  among  others;  ad¬ 
vice  on  the  cost  of  various  types  of  hene- 
fits;  advice  on  the  structure  of  plan  man¬ 
agement  and  operations;  advice  on  the 
types  of  funding  media  available  to  pro¬ 
vide  particular  plan  benefits;  actuarial 
evaluations;  designing  funding  media, 
plan  investment  objectives  and  policies, 
administrative  policies,  forms,  etc.;  and 
numerous  administrative  support  serv¬ 
ices.  The  provision  of  some  of  these  serv¬ 
ices  in  individual  cases  could  cause  a 
pension  consultant  to  become  a  plan 
fiduciary. 

Customarily,  pension  consultants  are 
compensated  for  the  provision  of  their 
services  to  plans  through  the  receipt  of 
fees  from  plans,  plan  sponsors  or  other 
persons  or  'by  means  of  the  receipt  of 
initial  and  renewal  sales  commissions 
on  the  sale  of  Insurance  products  to  such 
plans.  The  applicants  represent  that  if 
and  when  pension  ccmsultants  are  plan 
fiduciaries,  a  question  exists  whether  the 
receipt  of  insurance  sales  commissions  by 
such  persons  violates  section  406(b)  (3) 
of  the  Act  and  section  4975(c)  (1)  (F)  of 
the  Code,  which  prohibit  plan  fiduciaries 
from  receiving  consideration  for  their 
own  personal  accounts  from  any  party 
(e.g.,  an  insurance  company)  d^ing 
with  the  plan  in  connection  with  a  trans¬ 
action  involving  plan  assets.  A  questiem 
also  exists  whether  such  a  pension  con¬ 
sultant,  who  is  also  a  plan  fiduciary, 
would  be  in  violation  of  section  406(b) 
(1)  and  (2)  of  the  Act  and  section  4975 
(c)(1)(E)  of  the  Code  when  acting  as 
agent  of  an  insurance  company  in  con¬ 
nection  with  the  purchase  of  insurance 
by  the  plan.  Section  406(b)  (1)  of  the 
Act  and  section  4975(c)(1)(E)  of  the 
Code  prohibit  a  plan  fiduciary  from  deal¬ 
ing  with  the  income  or  assets  of  the  plan 
in  his  own  interest  or  for  his  own  ac- 
coimt.  Section  406(b)  (2)  of  the  Act  pro¬ 
hibits  a  plan  fiduciary  from  represent¬ 
ing  a  party  whose  interests  are  adverse 
to  the  interests  of  the  plan  or  its  par¬ 
ticipants  and  beneficiaries  in  connection 
with  a  transaction  involving  the  plan. 

’The  applicants  further  represent  that 
the  provision  of  services  to  plans  by  pen¬ 
sion  consultants  is  exempt  from  the  pro¬ 
hibited  transaction  provisions  pursuant 
to  section  508(b)  (2)  of  the  Act  and  sec¬ 
tion  4975(d)  (2)  of  the  Code,  and  that  the 
receipt  of  insurance  sales  commissions, 
and  the  sale  of  insurance  to  plans,  by 
most  pension  consultants  when  they  are' 
plan  fiduciaries,  is  exempt  imtil  June  30, 
1977  pursuant  to  the  transitional  rules  of 
sections  414(c)  (4)  and  2003(c)  (2)  (D)  of 
the  Act,  as  interpreted  in  ERISA  IB  75-1 
and  IRS  ’nR-1329  (issued  December  31, 
1974). 

The  applicants  state  that  they  believe 
that  if  their  requested  exemptions  are 
not  granted,  the  normal  business  prac- 
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tices  of  pension  consultants  will  be  re¬ 
stricted,  and  that  this  will  result  in  a 
constriction  in  the  variety  of  consulting 
and  administrative  services  that  would 
be  available  to  plans.  The  applicants  rep¬ 
resent  that  this  would  be  highly  disrup¬ 
tive  of  plan  operations  and  would  lead 
to  increased  plan  administrative  and  op¬ 
erating  costs. 

Insurance  agents  and  brokers.  Tlae  ap¬ 
plications  submitted  by  NAPCA,  M  &  M, 
and  jointly  by  the  ACLI,  NALU  and 
AALU  request  a  class  exemption  to  per¬ 
mit  life  insurance  agents  and  brokers  to 
continue  to  sell  insurance  to  plans  witli 
respect  to  which  such  agents  or  brokers 
are  fiduciaries  or  otherwise  parties  in  in¬ 
terest  or  disqualified  persons  by  reason 
of  the  consultative  and  advisory  services 
performed  for  plans  by  such  agents  or 
brokers. 

In  this  connection,  the  applicants  have 
also  requested  that  the  D^iartment  and 
the  Service  rule  that  the  normal  sales 
presentation  and  recommendations  made 
by  an  insurance  agent  or  broker  to  a  plan 
or  a  plan  fiduciary  will  not  be  considered 
to  constitute  the  rendering  of  investment 
advice  for  a  fee  so  as  to  classify  such 
agent  or  broker  as  a  fiduciary.*  However, 
the  applicants  represent  that,  even  if 
their  requested  ruling  is  Issued,  the  con¬ 
sultative  or  advisory  services  performed 
for  plans  by  insmahce  agents  and  bro¬ 
kers  are  such  that  in  particular  cases  the 
agent  or  broker  would  become  a  plan  fi¬ 
duciary. 

In  this  regard,  the  applicants  repre¬ 
sent  that  insurance  agents  and  brokers 
customarily  provide  a  variety  of  adminis¬ 
trative  and  consultative  services  to  plans, 
besides  the  sale  of  insmance  products. 
Among  other  things,  these  services  in¬ 
clude:  describing  available  funding 
media;  advice  on  procedures  for  obtain¬ 
ing  Service  approval  of  plans;  communi¬ 
cating  plan  details  to  employees  and  ob¬ 
taining  necessary  employee  information 
for  initial  plan  operation;  actuarial  serv¬ 
ices;  preparation  of  plan  reports  and 
plan  operating  procedures;  and  advice  on 
termination  procedures.  If  the  plan  is 
not  funded  through  insurance  company 
products,  the  agent  or  broker  will  nor¬ 
mally  be  compensated  through  the  pay¬ 
ment  of  a  fee.  If  insurance  products  are 
involved,  the  agent  or  broker  is  fully  or 
partially  compensated  through  commis¬ 
sions  on  the  sale  of  insurance  to  the  plan. 
Such  commissions  are  paid  by  the  insur¬ 
ance  companies  whose  products  are  sold 
to  the  plan. 

The  applicants  further  represent  that 
where  the  agent  or  brewer  is  a  plain  fi¬ 
duciary,  such  insurance  sales  commis¬ 
sions  could  be  cohsidered  to  constitute 


’  For  a  discussion  of  this  question,  see  the 
section  of  the  Preamble  entitled  “Definition 
of  Fiduciary,”  Infra,  reports  and  plan  oper¬ 
ating  procedures;  and  advice  on  termination 
procedures.  If  the  plan  is  not  funded  through 
insurance  company  products,  the  agent  or 
broker  will  normaUy  be  compensated  through 
the  payment  of  a  fee.  If  insurance  products 
are  Involved,  the  agent  or  broker  Is  fully  or 
partially  compensated  through  commissions 
on  the  sale  at  insurance  to  the  plan.  Snch 
commissions  are  paid  by  the  Insurance  com¬ 
panies  whose  products  are  sold  to  the  plan. 


consideretion  for  the  agent's  or  broker  s 
own  personal  account  from  a  party  (i.e., 
tlje  insurance  company)  dealing  with  the 
plan  in  connection  with  a  transaction  in¬ 
volving  the  assets  of  the  plan,  in  viola¬ 
tion  of  section  406(b)  (3)  of  the  Act  and 
section  4975(c)  (1)(P)  of  the  Code.  In 
addition,  such  agent  or  broker  could  be 
deemed  to  be  self-dealing  in  violation  of 
section  406(b)  (1)  of  the  Act  and  4975(c) 
(1)  (E)  of  the  Code  and  to  be  acting  on 
behalf  of  an  adverse  party  in  connection 
with  such  transactions  in  contravention 
of  section  406(b)  (2)  of  the  Act. 

Although  the  applicants  state  that  they 
believe  that  many  of  the  “prohibited 
transactions”  described  above  are  exempt 
from  the  prohibitions  and  excise  taxes 
of  the  Act  and  the  Code  for  the  period 
fi-om  January  1,  1975  through  June  30. 
1977  by  reason  of  the  transitional  rules 
of  sections  414(c)  (4)  and  2003(c)  (2)  (D) 
of  the  Act,  they  represent  that  a  class 
exemption  is  necessary  to  permit  these 
transactions  to  continue  subsequent  to 
Jime  30,  1977,  In  addition,  because  the 
transitional  rules  of  section  414(c)  (4) 
and  2003(c)(2)(D)  of  the  Act  are  not 
available  for  agents  and  brokers  who  are 
not  considered  to  have  fumisticd  the  type 
of  services  involved  as  of  June  30,  1974, 
the  applicants  have  requested  that  the 
pending  class  exemption  be  effective  as 
of  January  1,  1975,  the  effective  date  of 
the  prohibited  transaction  provisions  of 
the  Act  and  the  Code. 

In  support  of  thgir  exemption  request, 
the  applicants  represent  that,  without  an 
exemption,  insurance  agents  and  brokers 
will  be  precluded  from  receiving  their 
customary  form  of  compensation  for  the 
furnishing  of  services  to  plans  (i.e.,  sales 
commissions)  and  would,  therefore,  be 
compelled  to  curtail  the  provision  of 
many  of  the  services  that  they  currently 
provide  to  plans.  The  applicants  contend 
that  these  developments  would  severely 
disrupt  long  established  business  prac¬ 
tices  and  relationships  and  would  create 
hardships  for  plans,  plan  sponsors  and 
plan  participants.  The  applicants  note 
that  such  hardships  would  be  most  se¬ 
vere  for  insured  plans  of  small  employers 
which  have  commonly  relied  heavily  on 
the  services  of  insurance  agents  and 
brokers  because  the  limited  resources  of 
such  plans  do  not  pennit  them  to  retain 
consultants. 

For  essentially  the  same  reasons  out¬ 
lined  above,  the  applicants  have  also  re¬ 
quested  an  exemption  to  permit  an  In¬ 
surance  company  to  sell  insurance  to  a 
plan  when  such  insuiance  company  is  a 
party  in  interest  or  disqualified  person 
(including  a  fiduciary)  with  respect  to 
the  plan  by  reason  of  providing  services, 
directly  or  indirectly,  to  the  plan  or  by 
a  reason  of  a  relationship  described  in 
section  3(14)  (G),  (H)  or  (I)  of  the  Act 
or  section  4975(e)(2)  (G),  (H)  or  (I)  of 
the  Code  to  an  insurance  agent  or  broker 
who  provides  services  to  or  is  a  fiduciary 
with  respect  to  the  plan. 

Mutual  fund  principal  underwriters. 
On  October  31, 1975,  notice  was  published 
in  the  Federal  Register  (40  FR  50845) 
of  the  granting  of  class  exemptions  (Pro¬ 
hibited  Transaction  Exemption  75-1 )  for 


certain  transactions  involving  plans  and 
certain  broker-dealers,  reporting  dealers 
and  banks.  One  of  these  class  exemptions 
permits,  among  other  things,  the  pur¬ 
chase  and  sale  of  securities,  including 
mutual  fund  shares,  by  a  plan  from  or  to 
a  broker-dealer  which  is  a  party  in  in¬ 
terest  or  disqualified  person  (other  than 
a  fiduciary)  with  respect  to  the  plan  by 
virtue  of  providing  services  to  the  plan. 
This  class  exemption  also  covers,  as  of 
January  1,  1975,  the  purchase  and  sale 
of  mutual  fund  shayes  by  a  plan  from 
or  to  a  broker-dedlqr  which  is  a  plan 
fiduciary,  provided  that  such  broker- 
dealer  is  not  a  principal  underwriter  for. 
or  affiliated  with,  such  mutual  fund,  and 
the  receipt  of  commissions  by  such  fidu¬ 
ciary/broker-dealer  is  in  connection  with 
the  purchase  of  mutual  f>ind  shares  by 
plana. 

The  applications  submitted  by  the  KJI 
and  by  Investors  Diversified  Services, 
Inc.  and  American  General  Capital  Dis¬ 
tributors,  Inc.,  request  a  class  exemption 
to  permit  mutual  fund  principal  under¬ 
writers  (and  their  affiliates)  to  purchase 
or  sell  shares  of  the  mutual  fund  from 
and  to  plans  with  respect  to  which  such 
principal  imderwriters  are  fiduciaries, 
and  to  permit  such  fiduciary  principal 
underwriters  (and  their  affliates)  to 
receive  sales  commissions  in  connection 
with  such  plan  purchases  of  mutual  fund 
shares.  The  requested  exemption  would 
cover  not  only  the  prohibitions  of  sec¬ 
tions  406(b)  of  the  Act  and  section  4975 
(c)  (1)  (E)  and  (F)  of  the  Code,  but  also 
the  provisions  of  section  406(a)  (1)  (A) 
through  (D)  of  the  Act  and  sections 
4975(c)  (1)  (A)  through  (D)  of  the  Code, 
which  prohibit,  among  other  things,  the 
sale  of  property  between  a  plan  and  a 
party  in  Interest  or  disqualified  person. 
The  applicants  represent  that  if  their 
requested  exemption  is  granted,  it  will 
remove  unwarranted  discrimination  be¬ 
tween  the  sale  of  mutual  fund  shares 
effected  by  broker-dealers  who  are  plan 
fiduciaries  and  who  are  unrelated  to 
mutual  funds  (which  sales  are  covered 
by  Prohibited  Transaction  Exemption 
75-1)  and  sales  made  directly  by  mutual 
fimd  principal  underwriters  who  are  plan 
fiduciaries. 

In  this  regard,  the  applicants  have 
made  a  request,  similar  to  that  made  in 
the  NAPCA,  M&M  and  ACLI,  NALU  and 
AALU  applications,  that  the  Department 
and  the  Service  rule  that  the  normal 
sales  presentation  and  reccHnmendations 
made  by  a  mutual  fxmd  principal  under¬ 
writer  or  an  employee  thereof  to  a  plan 
or  a  plan  fiduciary  will  not  be  considered 
to  constitute  the  rendering  of  investment 
advice  for  a  fee  so  as  to  classify  such 
person  as  a  fiduciary. 

Notwithstanding  the  Issuance  of  such 
a  ruling,  the  applicants  represent  that  a 
class  exemption  is  still  necessary  for 
those  situations  in  which  a  mutual  fund 
principal  underwriter  or  an  affiliate 
thereof  is  a  plan  fiduciary.  In  support  of 
this  request,  the  applicants  note  that  the 
distribution  of  mutual  fund  shares  to 
plans  and  other  investors  through  prin¬ 
cipal  underwriter  direct  sales  forces  has 
been  a  standard  and  customary  practice 
for  over  forty  years  and  that  the  activi- 
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ties  of  mutual  funds,  their  investment 
advisers  and  their  principal  underv?riters, 
and  the  sale  of  mutual  fund  shares  to 
investors,  is  closely  regrulated  by  the  Se¬ 
curities  and  Exchange  Commission  imder 
the  Investment  Company  Act  of  1940,  the 
Securities  Act  of  1933,  the  Investment 
Advisers  Act  of  1940,  and  the  Securities 
Exchange  Act  of  1934. 

The  applicants  also  represent  that  mu¬ 
tual  fund  principal  underwriter  direct 
sales  forces  normally  recommend  mutual 
fund  shares  as  the  funding  medium  tor 
small  employee  benefit  plans  which  can 
neither  afford  to  relaln  professional  in¬ 
vestment  managers  nor  otherwise  obtain 
diversification  of  assets.  These  sales 
forces  often  recommend  and  sell  mutual 
f\md  shares  to  employee  benefit  plans 
vdilch  are  not  readily  serviced  by  regu¬ 
lar  retail  broker-dealers  or  other  finan¬ 
cial  Institutions.  If  the  requested  exemp¬ 
tion  is  not  granted,  the  applicants  repre¬ 
sent  that  these  plans  woiild  be  foreclosed 
from  continuing  to  receive  these  services, 
and  that  this  would  result  in  substantial 
hardship  and  econcunic  loss  for  such 
plans. 

For  essentially  the  same  reasons  out¬ 
lined  above,  the  ICI  has  also  requested,  in 
Application  D-466,  an  interpretation  of 
the  applicable  provisions  of  the  Act  and 
the  Code  or,  in  the  alternative,  an  ex¬ 
emption  to  .  permit  the  purchase  or  sale 
of  mutual  fund  shares  from  or  to  a  prin¬ 
cipal  imderwriter  with  respect  to  the 
mutual  fund,  where  the  principal  imder¬ 
writer  or  mutual  fund,  or  both,  may  be 
parties  in  Interest  or  disqualified  per- 
scms  (including  fiduciaries)  with  respect 
to  the  plan  because  they  may  be  con¬ 
sidered  to  be  providing  services,  directly 
or  Indirectly,  to  the  plan  (e.g.,  in  con¬ 
nection  with  a  mutual  fund-sponsored 
master  or  prototsrpe  plan  which  Is 
adopted  as  the  plan) . 

Regarding  Application  D-466  filed  by 
the  ICI,  and  the  joint  application  of  the 
ACLI,  NALU  and  AALU  insofar  as  it 
relates  to  the  question  of  whether  a  spon¬ 
sor  of  a  master  or  prototype  plan  may 
be  considered  to  be  a  service  provider  or 
fiduciary  with  respect  to  the  plan,  the 
Department  and  the  Service  wish  to 
emphasize  that  the  proposal  of  a  class  ex¬ 
emptions  to  permit  the  purchase  or  sale 
of  mutual  fund  shares  or  insurance  con¬ 
tracts  or  annuities  from  or  to  the  prin¬ 
cipal  underwriter  or  insurance  company 
when  the  principal  underwriter,  mutual 
fund  or  Insurance  company  is  the  spon¬ 
sor  of  the  master  or  prototype  plan  is 
not  Intended  to  reflect  a  decision  on  this 
question  by  the  Department  and  the 
i^rvlce.  Rather,  the  class  exemption,  to 
the  extent  that  it  covers  the  master  and 
prototype  plan  situation,  is  proposed,  in 
part,  to  eliminate  the  adverse  effects  un¬ 
der  the  prohibited  transaction  provisions 
for  plans  and  their  participants  and 
beneficiaries  that  may  be  caused  by  any 
uncertainties  regarding  the  resolution  of 
this  question.  Thus,  to  the  extent  that 
an  Insurance  company,  mutual  fund  or 
principal  underwriter  of  a  mutual  fund 
may  be  considered  to  be  a  service  pro¬ 
vider  or  fiduciary  as  a  result  of  services 
performed  In  conneetlon  with  a  master 


or  prototype  plan  that  it  sponsors,  the 
exemption  provides  relief  from  the  pro¬ 
hibited  transaction  provisions  of  section 
406  of  the  Act  and  section  4975(c)  (1)  of 
the  Code  for  the  purchase  of  Insurance 
contracts  or  annuities  from  the  insur¬ 
ance  company  or  the  purchase  or  sale  of 
mutual  fimd  shares  from  or  to  the  mu¬ 
tual  fund  or  principal  underwriter. 

Definition  of  "Fiduciary.’*  Several  of 
the  applicants  for  class  exemption  have 
requested  that  the  Department  and  the 
Service  rule  that  the  normal  sales  pres¬ 
entation  and  recommendations  made  to 
a  plan  or  a  plan  fiduciary  by  an  insur¬ 
ance  agent  or  broker,  pension  consultant, 
or  a  mutual  fimd  pi^cipal  underwriter, 
or  an  employee  thereof,  will  not  be  con¬ 
sidered  to  constitute  the  rendering  of  in¬ 
vestment  advice  for  a  fee  so  as  to  classify 
such  agent  or  broker,  pension  consult¬ 
ant,  or  principal  underwriter,  or  em¬ 
ployee  thereof,  as  a  “fiduciary.”  Section 
3(21)  (A)  (11)  of  the  Act  and  section  4975 
(e)  (3)  (B)  of  the  Code  define  the  term 
“fiduciary”  with  respect  to  a  plan  as  a 
person  who  “renders  Investment  advice 
for  a  fee  or  other  compensation,  direct 
or  indirect,  with  respect  to  any  moneys 
or  other  property  of  such  plan,  or  has 
any  authority  or  responsibility  to  do  so.” 

By  notices  publidbed  In  the  Federal 
Register  (40  FR  50840,  50842)  cm  Octo¬ 
ber  31, 1975,  the  Service  and  the  Depart- 
ment  adopted  regulations,  26  CFR 
54.497S-9(c)  and  29  CFR  2510.3-21  (c), 
claiifjring  the  applicability  of  the  defini¬ 
tion  of  the  term  “fiduciary”  to  persons 
who  render  investment  advice  to  plans. 
As  here  relevant,  those  regulations  .pro¬ 
vide: 

(c)  Investment  Advice.  (1)  A  pernon  shall 
be  deemed  to  be  rendering  "investment  ad¬ 
vice”  to  an  employee  benefit  plan  •  •  •  only 
if: 

(i)  Such  person  renders  advice  to  the  plan 
as  to  the  value  of  securities  or  other  property, 
or  makes  recommeiMlations  as  to  the  advisa¬ 
bility  of  Investing  in,  purchasing,  or  selling 
securities  or  other  property;  and 

(U)  Such  person  either  directly  or  indi¬ 
rectly  (e.g.,  through  or  together  with  any 
affiliate) — 

(A)  Has  discretionary  authority  or  control, 
whether  or  not  pursuant  to  agreement,  ar¬ 
rangement  or  understanding,  with  respect  to 
purchasing  or  selling  securities  or  other  prop¬ 
erty  for  the  plan;  or 

(B)  Benders  any  advice  described  in  para¬ 
graph  (c)  (1)  (i)  of  this  section  on  a  regular 
basis  to  the  plan  pursuant  to  a  mutual  agree¬ 
ment,  arrangement  or  understanding,  written 
or  otherwise,  between  such  person  and  the 
plan  or  a  fiduciary  with  respect  to  the  plan, 
that  such  services  will  serve  as  a  primary 
basis  for  investment  decisions  with  respect 
to  plan  assets,  and  that  such  person  will 
render  lndlvi'*uallzed  Investment  advice  to 
the  plan  based  on  the  particiilar  needs  of 
the  plan  regarding  such  matters  as,  among 
other  things,  investment  poUcies  or  strategy, 
overall  portfolio  composition,  or  diversifica¬ 
tion  of  plan  Investments. 

The  advice  and  recommendations 
made  to  plans  and  idan  fiduciaries  by 
Insurance  agents  and  brokers,  pension 
consultants,  and  mutual  fund  principal 
underwriters  (or  their  employees)  re¬ 
garding  plan  purchases  of  insurance  con¬ 
tracts  (H*  annuities  or  mutual  fund  shares 
come  within  the  tsrpe  of  advice  described 


In  paragraph  (c)(1)  (i)  of  the  regula¬ 
tions  cited  above  and  could  constitute 
"Investment  advice”  so  as  to  classify  the 
persons  who  furnish  such  advice  as  “fi¬ 
duciaries”  if  it  is  rendered  under  the  cir¬ 
cumstances  described  in  either  para¬ 
graph  (c)  (1)  (ii)  (A)  or  paragraph  (c) 

(1)  (ii)  (B)  of  such  regulations.  A  deter¬ 
mination  whether  such  advice  constitutes 
“investment  advice”  under  these  regula¬ 
tions  and  section  3(21)  (A)  (ii)  of  the  Act 
and  section  4975(e)(3)(B)  of  the  Code 
can  be  made  only  on  a  case-by-case 
basis. 

In  addition,  the  Department  and  the 
Service  stated  in  the  preamble  sections 
of  the  notices  announcing  the  ad(H>tion 
of  the  regulations  that,  until  a  more  de¬ 
finitive  statement  is  i^ed,  the  phrase 
“fee  or  other  c<»npensation,  direct  or  in¬ 
direct”  for  the  rendering  of  Investment 
advice  for  purposes  of  section  3(21)  (A) 
(ii)  of  the  Act  and.  section  4975(e)(3) 
(B)  of  the  Code  should  be  deemed  to  in¬ 
clude  all  fees  or  other  compensation  in¬ 
cidental  to  the  transaction  in  which  the 
Investment  advice  to  the  plan  has  been 
rendered  or  will  be  rendered,  and  may 
therefore  include  insurance  and  mutual 
fund  sales  commissions.  The  Department 
and  the  Service  have  not  modified  or  re¬ 
vised  this  position,  notwithstanding  the 
contrary  views  expressed  in  several  of 
the  applications  for  class  exemption. 

Exemption  for  services.  Section  408(b) 

(2)  of  the  Act  and  sectiim  4975(d)  (2)  of 
the  C(xle  provide  an  exemption  from  the 
prohibited  transaction  provisions  for,  as 
here  relevant,  the  provision  of  services  to 
plans  by  parties  in  interest  and  disquali¬ 
fied  persons  if  certain  conditions  are  met. 
By  notices  published  in  the  Federal  Reg¬ 
ister  on  July  30,  1976  (41  FR  31838. 
31874),  the  Service  and  the  Department 
proposed  regulations,  26  C7FR  64.4975-6 
and  29  CFR  2550.408b-2,  designed  to 
clarify  the  scope  and  conditions  of  these 
statutory  exemptions. 

Among  other  things,  the  proposed 
regulations  indicate  that  the  statutory 
exemptions  cover  all  parties  in  interest 
and  disqualified  persons,  including  plan 
fiduciaries.  Thus,  the  services  provided 
to  plans  by  persons  who  are  insurance 
agents  or  brokers,  pension  consultants, 
or  mutual  fund  principcd  imderwrlters 
would  be  covered  by  the  exemption  set 
forth  in  section  408(b)  (2)  of  the  Act  and 
section  4975(d)  (2)  of  the  Code,  whether 
or  not  such  persons  are  plan  fiduciaries, 
if  the  arrangements  under  which  such 
persons  provide  services  to  plans  satisfy 
the  provisions  of  the  regulations  under 
sections  408(b)  (2)  of  the  Act  and  4975 
(d)  (2)  of  the  Code.  To  the  extent  that 
an  insurance  agent  or  broker,  pension 
consultant,  or  mutual  fund  principal  un-- 
derwriter  is  npt  a  fiduciary,  he  or  she 
may  rely  on  the  statutory  exemption 
contained  in  sections  408(b)(2)  of  the 
Act  and  4975(d)(2)  of  the  Code  or  on 
this  exemptiCHi,  if  granted. 

The  proposed  r^nlations  also  provide 
that  the  statutory  exemptkm  covers  tmly 
the  furnishing  of  services  tuid  not  the 
prohibitions  against  certain  fiduciary 
conduct  described  in  sectlcn  406(b)  of 
the  Act  tmd  section  4975(c)(1)  (E)  and 
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(F)  of  the  Code  that  oilght  be  present  in 
the  arrangemoit  for  the  furnishing  of 
services  to  a  plan.  The  proposed  regula- 
ticHU  indicate,  however,  that  if  the  ar* 
rangements  for  the  provision  of  services 
to  a  plan  by  a  fiduciary  are  arranged  and 
approved  on  behalf  of  the  plan  by  a  sec¬ 
ond  fiduciary  who  is  Independent  of  and 
unrelated  to  the  fiduciary  providing  the 
services,  the  fiduciary/service  provider 
would  not  be  considered  to  be  dealing 
with  plan  assets  in  his  own  interest  or 
for  his  own  account  in  contravention  of 
section  406(b)  (1)  of  the  Act  and  section 
4975(c)  (1)  (E)  of  the  Code.  Interested 
persons  are  directed,  however,  to  the 
notice  of  hearing  on  the  proposed  regu¬ 
lations  imder  section  408(b)(2)  of  the 
Act  and  section  4975(d)(2)  of  Ihe  Code 
and  this  pending  class  exemption,  which 
notice  appears  elsewhere  in  this  issue  of 
the  Federal  Register,  for  a  further  ex¬ 
planation  of  the  views  of  the  Depart¬ 
ment  and  the  Service  with  respect  to  the 
effect  of  the  approval  erf  a  second  fidu¬ 
ciary  in  situaticois  where  the  fiduciary/ 
service  provider  might  be  cemsidered  to 
be  dealing  with  plan  assets  in  his  own 
interest  or  for  his  own  account. 

In  connection  with  this  notice  of  pen¬ 
dency  of  exemption,  the  Department  and 
the  Service  wish  to  emphasize  that  sat¬ 
isfaction  of  the  conditions  of  the  pending 
class  exemption  will  not  permit  a  breach 
of  the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act 
excuse  a  violation  of  the  “exclusive  bene¬ 
fit  of  employees”  requirement  contained 
in  section  401(a)  of  the  Code.  Such 
breach  or  violation  might  occur,  for  ex¬ 
ample.  if  a  fiduciary  with  respect  to  the 
plan  recommends  or  causes  the  plan  to 
select  a  funding  medium  or  investment 
which,  under  the  particular  circum¬ 
stances,  is  not  suitable  for  the  plan. 
Thus,  in  the  circumstances  of  a  given 
case,  an  Insurance  agent  who  is  a  fidu¬ 
ciary  with  respect  to  a  plan  might  be 
found  to  have  breached  his  fiduciary  re¬ 
sponsibilities  under  section  404  of  the  Act 
and  to  have  caused  the  plan  to  violate 
section  401(a)  of  the  Code  if  he  caused 
the  plan  to  purchase  Individual  insur¬ 
ance  or  annuity  p>olicles  or  other  high 
commission  products  when  similar  bene¬ 
fits  or  prot^tions  could  have  been  se¬ 
cured  at  a  lesser  cost  to  the  plan  (i.e.,  for 
lower  premiums)  under  a  group  policy. 

Further,  while  receipt  of  the  disclosure 
required  by  the  conditions  of  the  exemp¬ 
tion  set  fdrth  below  is  expected  to  aid 
plan  fiduciaries  to  evaluate  recommenda¬ 
tions  made  by  persons  selling  insurance 
or  mutual  fund  shares  'to  the  plan,  such 
fiduciaries  must  still  determine  that  the 
purchase  of  any  insurance  product  or 
mutual  fund  shares  for  the  plan  satisfies 
the  general  fiduciary  responsibility  pro¬ 
visions  of  section  404(a)(1)  of  the  Act. 
Such  determination  would  require  the 
evaluation  of  various  factors  not  ad¬ 
dressed  in  this  exemption,  such  as,  for 
example,  whether  the  insurance  product 
or  mutual  fund  shares  are  an  appropri¬ 
ate  fimding  medium  or  Investment  for 
the  particular  plan  involved. 


General  information.  The  attentioh  of 
interested  persons  is  directed  to  the  fol-, 
lowing: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemptiwi  granted  imder 
section  408(a)  of  the  Act  and  section 
4975(c)  (2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  with  respect  to  a  plan 
to  which  the  exemption  is  applicable 
from  certain  other  provisions  of  the  Act 
and  the  Code,  including  any  prohibited 
transaction  provisions  to  which  the  ex¬ 
emption  does  not  apply  and  the  general 
fiduciary  responsibility  provisions  of  sec¬ 
tion  404  of  the  Act  which,  among  other 
things,  require  a  fiduciary  to  discharge 
his  duties  respecting  the  plan  solely  in 
the  interest  of  the  plan’s  participants 
and  beneficiaries  and  in  a  prudent  'fash¬ 
ion  in  accordance  with  section  404(a)  (1) 
(B)  of  the  Act;  nor  does  it  affect  the 
requirement  of  section  401(a)  of  the 
Code  that  a  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of  the 
employer  maintaining  the  plan  and  their 
beneficiaries. 

(2)  Before  an  exanption  may  be 
granted  under  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  the 
Department  and  the  Service  must  find 
that  the  exemption  is  administratively 
feasible,  in  the  interests  of  the  plan  or 
plans  and  of  their  participants  and  bene¬ 
ficiaries,  and  protective  of  the  rights  of 
participants  and  beneficiaries  of  such 
plan  or  plans. 

(3)  The  pending  exemption,  if  granted, 
will  be  supplemental  to,  and  not  in  dero¬ 
gation  of,  any  other  provisions  of  the 
Act  and  the  Code,  including  statutory 
exemptions  and  transitional  rules.  Fur¬ 
thermore.  the  fact  that  a  transaction  is 
subject  to  an  administrative  or  statutory 
exemption  or  transitional  rule  is  not  dis¬ 
positive  of  whether  the  transaction  is  in 
fact  a  prohibited  transaction. 

(4)  If  granted,  the  pending  class  ex¬ 
emption  will  be  applicable  to  a  particu¬ 
lar  transaction  only  if  the  transaction 
satisfies  the  conditions  specified  In  the 
class  exemption. 

(5)  The  applications  for  exemption  re¬ 
ferred  to  herein  are  available  for  public 
inspection  in  the  Public  Documents  Room 
of  Pension  and  Welfare  Benefit  Pro¬ 
grams.  U.S.  Department  of  Labor,  Room 
N-4677,  200  Constitution  Avenue,  N.W., 
Washington,  D.C.,  20210  and  in  the  In¬ 
ternal  Revenue  Service  National  OfSce 
Reading  Room,  Room  1565,  1111  Consti¬ 
tution  Avenue,  N  W.,  Washington,  D.C. 
20224. 

All  interested  persons  are  invited  to 
submit  written  comments  on  the  pending 
class  exemption  set  forth  herein.  In  order 
to  receive  consideration,  such  comments 
should  be  received  by  the  Department  of 
Labor  on  or  before  January  27,  1977. 

By  notice  appearing  elsewhere  in  this 
issue  of  the  Federal  Register,  the  De¬ 
partment  and  the  Service  have  an¬ 
nounced  that  a  public  hearing  will  be 
held  on  February  14, 1977  with  respect  to 
the  proposed  class  exemption  and  with 
respect  to  proposed  regulations  of  the 
Department  and  the  Service  under  sec¬ 


tions  408(b)(2).  408(b)(4).  408(b)(6). 
408(c)  (2)  and  414(c)  (4)  of  the  Act  and 
sections  4975(d)  (2).  (4).  (6)  and  (10)  of 
the  Code  and  2003(c)  (2)  (D)  of  the  Act, 
published  in  the  Federal  Register  on 
July  30, 1976  (41  FR  31838,  31874) .  These 
proposed  regulations  relate  to  the  provi¬ 
sion  of  services  and  office  space  to  plans, 
the  investment  of  plan  assets  in  bank  de¬ 
posits,  the  provision  of  bank  ancillary 
services  to  plans,  and  the  transitional 
rule  for  the  provision  of  services  to  plans 
until  June  30, 1977. 

All  written  conunents  on  the  pending 
class  exemption  (at  least  six  copies) 
should  be  addres.sed  to  Office  of  Regula¬ 
tory  Standards  and  Exceptions,  Pension 
and  Welfare  Benefit  Programs,  U.S.  De¬ 
partment  of  Labor.  Room  C-4526,  Wash-  . 
ington,  D.C.,  20216,  Attention:  Appli¬ 
cation  No.  D-183.  All  such  comments  will 
be  made  part  of  the  record,  and  will  be 
available  for  public  inspection  at  the 
Public  Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S.  Depart¬ 
ment  of  Labor,  Room  N-4677,  200  Con¬ 
stitution  Avenue,  N.W.,  Washington,  D.C. 
20210,  and  at  the  Internal  Revenue  Serv¬ 
ice  National  Office  Reading  Room,  Room 
1565,  1111  Constitutiwi  Avenue,  N.W., 
Washington,  D.C.  20224. 

Pending  Exemption 

Based  on  the  applications  referred  to 
above,  the  Department  and  the  Service 
have  under  consideration  the  granting  of 
the  following  class  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)  (2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28,  1975)  and  Rev.  Proc. 
75-26,  1975-1  CB.  722: 

Section  I — Introduction.  Effective  Jan¬ 
uary  1,  1975,  the  restrictions  of  sections 
406(a)(1)(A)  through  (D)  and  406(b) 
of  the  Act  and  the  taxes  impKised  by  sec¬ 
tion  4975(a)  and  (b)  of  the  Code,  by  rea¬ 
son  of  section  4975(c)  (1)  of  Uie  Code, 
shall  not  apply  to  the  transactions  de¬ 
scribed  in  section  n  of  this  exemption, 
provided  that  the  conditions  set  forth  in 
section  m  of  this  exemption  are  met. 

Section  II — Transactions,  (a)  The  re¬ 
ceipt  of  sales  commissions  from  an  insur¬ 
ance  company,  directly  or  indirectly,  by 
an  insurance  agent  or  broker  or  a  pen¬ 
sion  consultant  in  connection  with  the 
purchase  of  insurance  contracts  or  an¬ 
nuities  with  plan  assets  when  such  in¬ 
surance  agent  or  broker  or  pension  con¬ 
sultant  is  a  service  provider  or  fiduciary 
with  respect  to  the  plan. 

(b)  The  receipt  of  sales  commissions 
by  a  principal  underwriter  for  an  invest¬ 
ment  company  registered  under  the  In¬ 
vestment  Company  Act  of  1940  (herein¬ 
after  referred  to  as  a  “mutual  fund”)  in 
connection  with  the  purchase  of  mutual 
fund  shares  with  plan  assets  when  such 
principal  underwriter  is  a  fiduciary  or 
service  provider  with  respect  to  the  plan. 

(c)  The  execution  by  an  insurance 
agent  or  broker  or  pension  ccmsultant  of 
a  transaction  for  the  purchase  of  insur¬ 
ance  contracts  or  annuities  with  plan  as¬ 
sets  from  an  insurance  company  when 
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such  insurance  agent  or  broker  or  pen¬ 
sion  consultant  Is  a  fiduciary  or  service 
provider  with  respect  to  the  plan  and,  in 
connection  with  the  execution  of  such 
transaction,  is  acting  as  the  agent  of  the 
insurance  company. 

(d)  The  purchase  of  insurance  con¬ 
tracts  or  annuities  with  plan  assets  from 
an  insurance  company  which  Is  a  party 
In  interest  or  di^uallfied  person  (in¬ 
cluding  a  fiduciary)  with  respect  to  the 
plan  solely  by  reason  of  providing  serv¬ 
ices  directly  or  indirectly  to  the  plan,  or 
which,  by  reason  of  a  relationship  de¬ 
scribed  in  section  3(14)  (G),  (H)  or  (I) 
of  the  Act  or  section  4975(e)(2)  (Q), 
(H)  or  (I)  of  the  Code  to  an  insurance 
agent  or  broker  or  a  pension  consultant, 
is  a  service  provider  or  a  fiduciary  with 
respect  to  the  plan. 

(e)  The  purchase  of  mutual  fund 
shares  with  plan  assets  from,  or  the  sale 
of  such  shares  to,  a  mutual  fund  or  a 
principal  imderwrlter  with  respect  to  a 
mutual  fund,  when  such  mutual  fimd  or 
principal  underwriter,  6r  both,  are  pcu*- 
ties  in  interest  or  disqualified  persons 
(including  fiduciaries)  with  respect  to 
the  plan  by  reason  of  providing  services, 
directly  or  indirectly,  to  the  plan. 

Section  III — Conditions,  (a)  The  in¬ 
surance  agent  or  broker,  pension  con¬ 
sultant,  insurance  company,  mutual  fimd 
or  principal  underwriter  referred  to  in 
any  of  the  paragraphs  of  section  n  above 
does  not  have  any  authority  on  behalf 
of  the  plan  to  re^ln  or  terminate  the 
provision  of  services  of  such  Insurance 
agent  or  broker,  pension  consultant,  in¬ 
surance  c(xnpany,  mutual  fimd  or  prin¬ 
cipal  imderwriter  for  the  plan. 

(b)  Each  of  the  transactions  described 
in  section  n  above,  and  any  transactions 
in  connection  therewith  for  the  purchase 
of  insurance  contracts  or  annuities  or 
mutual  fund  shares  with  plan  assets  or 
the  sale  of  mutual  fund  shares,  is: 

(1)  On  terms  at  least  as  favorable  to 
the  plan  as  an  arm’s-length  transaction 
with  an  unrelated  party  would  be;  and 

(2)  Prior  to  the  execution  of  the  trans¬ 
action,  approved  in  writing  on  behalf  of 
the  plan  by  a  fiduciary  who  is  not  an  af¬ 
filiate  of  the  insurance  agent  or  broker, 
pension  consultant.  Insurance  company, 
mutual  fimd,  mutual  fund  principal  un¬ 
derwriter,  or  mutual  fimd  Investment 
adviser  and  who  does  not  receive,  directly 
or  indirectly,  any  compensation  or  other 
consideration  for  his  or  her  own  personal 
account  in  connection  with  any  such 
transaction.  Such  approval  must  be 
based,  in  part,  on  the  hiformation  dis¬ 
closed  pursuant  to  paragraph  fe)  of  this 
section. 

(c)  The  total  of  all  fees  and  other  con¬ 
sideration  received  by  such  insurance 
agent  or  brcrfcer,  Insmance  company,  pen¬ 
sion  consultant,  or  mutual  fund  princi¬ 
pal  underwriter  for  the  rendering  of  serv¬ 
ices  to  the  plan,  plus  commissions  re- 

-  ceived  in  connection  with  the  purchase  of 
Insurance  contracts  or  aimuities  or  mu¬ 
tual  fund  shares  with  plan  assets,  is  not 
In  excess  of  “reasonable  compensation” 
within  the  cmitemplation  of  sections  408 
(b)  (2)  and  408(e)  (2)  of  the  Act  and  sec- 
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tions  4975(d)  (2)  and  4975<d)  (10)  of  the 
Code.  ' 

(d)  With  respect  to  any  purchase  of  in¬ 
surance  contracts  or  annuities  or  mutual 
fund  shares  referred  to  in  paragraphs 
(a) ,  (b)  and  (c)  of  section  n  above,  the 
insurance  agent  or  bn^er,  pension  con¬ 
sultant,  or 'mutual  fund  prmcipal  under¬ 
writer  referred  to  in  any  of  such  para¬ 
graphs: 

(1)  Is  a  party  in  interest  or  disquali¬ 
fied  person  (including  a  fiduciary)  with 
respect  to  the  plan  solely  by  reason  of 
the  provision  of  consultative,  adminis¬ 
trative  or  Investment  advisory  services  to 
the  plan;  and 

(2)  Effects  the  purchase  of  insurance 
or  mutual  fund  shares  in  the  ordinary 
course  of  Its  business  as  an  Insurance 
agent  or  broker,  pension  consultant,  or 
mutual  fund  principal  underwriter. 

(e)  With  respect  to  any  purchase  of  in¬ 
surance  contracts  or  annuities  or  mutual 
fimd  shares  referred  to  in  paragraphs 
(a) .  (b)  and  (c)  of  section  n  above,  or 
any  contract  or  agreonent  for  such  a 
purchase  which  Is  executed  more  than  60 
days  after  the  date  granting  of  this 
exemption,  the  Insurance  agent  or  brok¬ 
er,  pension  consultant  or  mutual  fund 
principal  underwriter  provides  to  the  fi¬ 
duciary  referred  to  in  paragraph  (b)  (2) 
of  this  section,  prior  to  the  written  ap¬ 
proval  describe  in  paragraifii  (b)(2), 
written  disclosure  of  the  following  in¬ 
formation  and  such  fiduciary  acknowl¬ 
edges  receipt  of  such  written  disclosure 
In  writing: 

(1)  The  names  of  all  insurance  com¬ 
panies  and  mutual  funds  with  respect  to 
which  such  insurance  agent  or  broker, 
pension  consultant  or  mutual  fund  prin- 
ciped  underwriter  is  sm  afiSliate,  and  a 
description  of  the  nature  of  such  affilia¬ 
tion. 

(2)  The  amount  of  any  sales  commis¬ 
sions  that  will  be  received,  directly  or  in¬ 
directly,  by  the  soliciting  agent  in  con¬ 
nection  with  the  purchase  of  any  insur¬ 
ance  contracts  or  annuities  or  mutual 
fund  shares  which  are  recommended  by 
the  soliciting  agent  for  purchase  with 
plan  assets.  In  the  case  of  Insurance, 
commissions  should  be  disclosed  as  a 
percentage  of  gross  premium  pasunents 
for  both  first-year  sales  commissions  and 
renewal  commissions,  if  any.  In  the  case 
of  mutual  funds,  sales  commissions 
should  be  disclosed  as  a  percentage  of 
the  dollar  amount  of  the  plan’t  invest¬ 
ment. 

(3)  With  respect  to  any  Insurance  con¬ 
tracts  or  annuities  m*  mutual  fund  shares 
which  are  recommended  by  the  soliciting 
agent,  (i)  if  the  soliciting  agent  has  re¬ 
ceived  any  special  instructions  with  re¬ 
spect  to  soliciting  purchases  of  such  con¬ 
tracts,  annuities  or  shares  (other  toan 
with  respect  to  describing  the  character¬ 
istics  of  such  contracts,  annuities  or 
shares)  from  any  Insurance  agent  or 
brokei^  pension  consultant,  insurance 
cmnpany,  mutual  fund,  or  principal 
underwriter,  a  description  of  such  In¬ 
structions,  (ii)  if  the  soliciting  agent  has 
a  special  incoitive  arrangement  (other 
than  the  receipt  of  sales  commissions)  in 
connection  with  the  sale  of  such  insur¬ 


ance  contracts  or  annuities  or  mutual 
fund  shares,  a  statement  that  the  solicit¬ 
ing  agent  has  such  an  arrangement  and, 
if  requested  by  the  aforementioned  fidu¬ 
ciary,  a  description  of  such  arrangemrat, 
and  (ill)  If  the  soliciting  agent  or  an  in¬ 
surance  agent  or  bnAer,  pension  con¬ 
sultant  or  mutual  fund  principal  imder¬ 
writer  for  which  the  soliciting  agent  is  an 
employee  has,  for  any  of  its  three  taxable 
years  prior  to  the  making  of  such  recom¬ 
mendation  by  the  soliciting  agent,  re¬ 
ceived  more  than  20  percent  of  its  gross 
commissions  from  all  sales  of  insurance 
or  mutual  fund  shares  for  any  such  year 
from  the  Insurance  company  or  mutual 
fund  whose  insurance  contract,  annuity 
or  shares  are  reconunended,  the  soliciting 
agent  must  disclose  such  facts. 

Once  the  disclosures  required  by  this 
paragraph  (e)  have  been  made  to  the 
fiduciary  described  in  paragraph  (b)  (2) 
of  this  sectiem  with  respect  to  the  pur¬ 
chase  of  insurwee  contracts  or  annuities 
or  mutual  fund  shares,  no  further  dis¬ 
closure  need  be  made  with  respect  to  ad¬ 
ditional  purchases  of  such  contracts,  an¬ 
nuities,  or  shares  with  plan  assets  with¬ 
in  three  years  subsequent  to  such  dis¬ 
closure.  unless  the  commission  or  special 
incentive  arrangement  with  respect  to 
such  additional  sales  of  such  contracts, 
annuities  or  shares  is  materially  different 
from  that  for  which  the  disclosure  was 
made,  or  the  contract,  annuity  or  mutual 
fund  is  materially  different  from  that  for 
which  the  disclosure  was  made. 

(f)  Such  records  as  are  necessary  to 
enable  the  persons  described  in  para¬ 
graph  (g)  of  this  section  to  determine 
whether  the  conditions  of  this  exemption 
have  been  met  shall  be  maintained  for  a 
period  of  six  years  from  the  date  of  any 
transaction  described  in  section  II  above, 
except  that: 

(1)  This  paragraph  (f)  and  para¬ 
graph  (g)  below  ^all  not  apply  to 
transactions  effected  prior  to  60  days 
subsequent  to  the  date  of  granting  of 
this  exemption;  and 

(2)  A  prohibited  transaction  will  not 
be  deem^  to  have  occurred  if,  due  to 
circumstances  beyond  the  control  of  the 
plan  fiduciaries,  or  of  such  Insurance 
agent  or  broker,  pension  ccaisultant, 
mutual  fund  principal  underwriter  or 
Insurance  company,  such  records  are  lost 
or  destroyed  prior  to  the  end  of  such  six- 
year  period. 

For  transactions  described,  in  para¬ 
graphs  (a)  and  (c)  of  section  II  above, 
such  records  shall  be  maintained  by  the 
insuranace  agent  or  broker  or  pension 
consultant;  for  transactions  described  in 
paragraphs  (b)  and  (e)  of  section  n 
above,  such  records  shall  be  maintained 
by  the  principal  underwriter  of  the 
mutual  fund;  and  for  transactions  de¬ 
scribed  in  paragraph  (d)  of  section  n 
above,  such  records  shall  be  maintained 
by  the  insurance  company. 

(g)  Notwithstanding  anything  to  the 
contrary  in  subsections  (a)  (2)  and  (b) 
of  section  504  of  the  Act,  the  records  re¬ 
ferred  to  in  paragi'aph  (f)  of  this  sec¬ 
tion  are  unconditionally  available  for 
examination  during  normal  business 
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hours  by  duly  authorized  employees  or 
representatives  of  (1)  the  Department 
of  of  Labor,  (2)  the  Internal  Revenue 
Service,  (3)  plan  participants  and  bene¬ 
ficiaries,  (4)  any  employer  of  plan 
participants  and  beneficiaries,  and  (5) 
any  employee  organization  any  of  whose 
members  are  covered  by  the  plan. 

Section  IV — Definitions.  For  purposes 
of  this  exemption : 

(a)  The  term  “principal  underwriter” 
is  defined  in  the  same  manner  as  that 
term  is  defined  in  section  2(a)  (29)  of  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a-2(a)(29)). 

(b)  The  terms  “fiduciary”,  “service 
provider”,  “insurance  agent  or  broker,” 
“pension  consultant”,  “insurance  com¬ 
pany”,  “mutual  fund”,  and  “principal 
underwriter”  include  such  persons  and 
any  affiliates  thereof. 

(c>  The  term  “soliciting  agent”  means 
the  individual  who  solicits  the  purchase 


of  the  insurance  contract  or  annuity  or 
the  pui-chase  of  mutual  fund  shares. 

(d)  The  term  “affiliate”  of  a  person 
includes: 

(1)  Any  person  directly  or  indirectly 
controlling,  controlled  by,  or  under  com¬ 
mon  control  with  such  person ; 

(2)  Any  oflBcer,  director,  partner,  em¬ 
ployee  or  relative  of  such  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer,  director, 
partner,  or  employee. 

(e)  The  term  “control”  means  the 
power  to  exercise  a  controlling  influence 
over  the  management  or  policies  of  a 
person  other  than  an  individual. 

(f)  the  term  “relative”  means  a  “rela¬ 
tive”  as  that  term  is  defined  in  section 
3(15)  of  the  Act  (or  a  “member  of  the 
family”  as  that  term  is  defined  in  sec¬ 
tion  4975(e)(6)  of  the  Code),  or  a 
brother,  a  sister,  or  a  spouse  of  a  brother 
or  a  sister. 


(g)  The  term  “special  incentive  ar¬ 
rangement”  means  an  arrangement 
whereby  consideration  is  available  or 
payable  (directly  or  indirectly)  to  a  so¬ 
liciting  agent  because  of  the  insurance 
agent’s  or  broker’s,  pension  consultant’s, 
or  mutual  fund  principal  underwriter’s 
contractual  relationship  with  an  insur¬ 
ance  company  or  mutual  fund,  and  not 
an  arrangement  whereby  consideraticm 
is  available  to  any  soliciting  agent  who 
sells  a  product  of  that  insurance  com¬ 
pany  or  mutual  fund. 

Signed  at  Washington,  D.C.,  this  22d 
day  of  December,  1976. 

Donald  C.  Alexander. 

Commissioner  of  Internal  Revenue. 

William  J.  Chadwick, 

Administrator  of  Pension  and  Wel¬ 
fare  Benefit  Programs.  U.S.  De¬ 
partment  of  Labor. 

[FR  Doc.76-38233  Filed  12-28-76:8:45  am) 
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